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Legislation

1 What legislation is applicable to bankruptcies and reorganisations?

Bankruptey Act BE 2483 (AD 1940), as amended (BA).

Excluded entities

2 What entities are excluded from bankruptcy proceedings and what
legislation applies to them?

Individual debrors having less than 1 million Baht in debt, cor-
porate debtors having less than 2 million Bahe in debt, and those
debtors that are not proven insolvent according to the BA (Sce
no. 9 below). The Thai Civil and Commercial Code applics to
these entities in regard to debt collection and liguidation.

Secured |endingﬁ and credit (immoveables) '

3 What are the principal types of security devices (eg mortgages, etc) that are
taken on immoveable (teal) property?

Only registered mortgages.

Secured lending and credit (moveables)

4 What are the principal types of security devices (eg mortgages, etcj that are
taken on moveable (personal) property?

Basically include: (i) registered mortgages of some types of mov-
able propertics to which the law may provide registration for that
purpose (eg industrial machinery and equipment, ships of six tons
and over, steam launches or motor boats of tive tons and over, or
floating houses); and (ii) pledges. Thailand does not yet have the
coneept of fixed or floating charges as a forn of security.

Unsecured credit

5  What remedies are available to unsecured creditors {eg seizures,
attachments, judgment, etc)? Are the processes difficult or time-consuming?
Are pre-judgment attachiments available? Do any special procedures apply
to foreign creditors?

Seizare or attachment before judgment of whole or part of defen-
dant’s property including money or property due to the defen-
dant by a third person is available as one of the provisional
protective measures before judgment in any action other than
petty cases. It is not generally easy to obtain such provisional
seizure or attachment as the court would only grant application
upon proof to its satisfaction that: (i) complaint has good cause
with sufficient grounds for applying protective measures; and (i}
defendant, in order to delay or obstruct execution of any decree
which may be made against him or in order to prejudice plain-

tiff, intends to remove whole or part of his property, or remove
it from jurisdiction of court, or transfer, sell or dispose of such,
or there are, in the court’s opinion, other just and reasonable
grounds for seizure or attachment.

In principle, Thai law does not distinguish between Thai and
foreign creditors with respect to creditors” vights, However, in civil
cases where a plaintiff is a non-resident, the defendantis entitled
to have security posted (usually a bank guarantee, land title deed,
or cash) to cover the defendant’s costs and legal fees in the event
the defendant wins the case (see no. 30 for claims by forcign cred-
itors domiciled outside Thailand).

Courts

6 What court(s) are nvolved in the bankruptcy process? Are there restiictions
on the matters that the court(s) can deal with?

There are specialised bankruptey courts which have jurisdiction
over all bankruptey cases as well as all civil cases pertaining to
bankruprcy cases. Bankruptey courts are divided into the Cennral
Bankruptey Court and the regional bankruptey courts, Judgments
are appealed directly to the Suprenie Count.

Voluntary liquidations

7 What are the requirements for a debtor to commence a voluntary Tigudation
of its business? What are the effects of the commencement of the
liquidation?

No voluntary liquidation for individuals. Corporate entities may
voluntarily liquidate through corporate dissolutionfligquidation
under the Civil and Commercial Code (CCO). I there are no suf-
ficient assets to meet the labilities, the liquidators are required
under the CCC to apply to the court fora bankruptey order under
the BA.

Involuntary liquidations

8  What are the requirements for creditors to successtully place a debtor in
involuntary liquidation? What are the effects of the commencement of the -
liquidation?

The debtor must be indebted to one or more plaindff creditors

for at least 1 million Baht (in case of a natural person), or 2 mil-

lion Baht (in case of a juristic entity), and such debtor must be

insolvent, Under Thai law, debtor’s insolvency is presumed if:

B he transfers assets or rights in management of his assets to
another person for the benefic of all his creditors;

B he transfers his assets dishonestly or fraudulently, whether
such act is done within or outside Thailand:

B Lo transfers asset or creates any right over it which may he
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deemed a preferential transfer if the debtor were a bankrupt;

M he leaves Thailand or remains outside Thailand, removes his
asscts from the jurisdiction of the court, or consents to judg-
ment ordering payment of money which he should not pay,
in order to avoid paying creditors;

M his asscrs have been attached under a writ of execution, or
there are no more assets capable of being attached;

W he declares to the court in any action that he cannot pay his
debs;

B he informs any of his creditors that he cannot pay his debts;

M he submits to any two or more of his creditors a proposal for
composition of his debts; or

B he receives demand letters from his creditor not less than
twice, at intervals of not less than 30 days, and the debtor
does not pay the debr.

The court, based on the grounds stated by the creditor for bank-
ruptey action, then issues a receivership order, Once a receiver-
ship order is made against the debtor, said debtor, by effect of the
order, will cease control over his assets, which will then be vested
in the official receiver. A creditor may then ask for repayment of
his debt only by complying with the procedure prescribed under
the BA regardless of whether he is a judgment creditor or a cred-
itor who has filed a civil action but still under trial.

Voluntary reorganisations
9 Whatare the requirements for a debtor to commence a finan-
cial reorganisation? What are the effects of the commencement
of the reorganisation?

Requirements for a debtor to commence a financial

reorganisation in court;

B Debror must be indebted to one creditor or more altogether
for a definite amount of not less than 10 million Baht.

B Ihere is reasonable ground and prospect to reorganise the
business of the debtor.

B The Debtor must be insolvent,

Effects of the commencement of the reorganisation on the
debtor

When the court orders a business reorganisation and appoints a
planner, the power and duties of the debtor’s executives in man-
aging the business and assets cease. All legal rights of the debtor’s
sharcholders are also suspended and vested in the planner, except
the right to receive dividend. On the day the courr makes an order
aceepting the petition for business reorganisation, an automatic
stay also commences. The stay prevents the debror from dispos-
ing, distributing, paying or creating debt or encumbering its assets
in any way, except where such act is essential for carrying on its
business as normal, unless otherwise ordered by the court.

Involuntary reorganisations

10 What are the requirements for creditors to commence an invojuntary
reorganisation? What are the effects of the commencement of the
reorganisation?

Requirements for creditors to commence an involuntary reor-
ganisation (nb the requirements for debtor are under no. 9 above):

Effects of the commencement of the reorganisation on the
creditor

Creditors shall have the right to receive repayment of the debr
only when they file their claim with the receiver within the spec-
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ified period. Secured creditors may not file claims for repayment
of debt but can enforce payment from assets used as collageral
withourt having to file an application for repayment. However,
they must allow the receiver or planner to examine such assets.

Automatic Stay

See no. 9. The stay prevents creditors from commencing or con-
tinuing lawsuits against the debtor, filing dissolution or bank-
ruptey petitions, enforcing payment of debr against the security
asset (in case of secured creditors) without the approval of the
court, carrying out the execution of a judgment over the assets
(in case of judgment creditors), seizing or selling debtor’s assets,
ete.

Mandatory commencement of insolvency proceedings

11 Are companies required to commence insolvency proceedings in particular
circumstances (to avoid personal liability to directors and officers or
otherwise)? In what circumstances must companies do so? If proceedings
are not commenced, what liabilities can resuft?

Under the provisions of the CCC with regard to the liquidation
of companies, if the liquidators find that after the whole of the
contributions or shares have been paid up and the assets are insuf-
ficient to meet the liabilities, they must apply at once to the Court
to have the company declared bankrupt. As a consequence of not
proceeding with bankruprcy, the liquidation process cannot be
ended and the liquidators’ duty will continue. There are no other
mandatory bankruprey/insolvency proceedings under Thai law.

Doing business in reorganisations

12 Under what conditions can the debtor carry on business during a
reorganisation? What conditions apply to the use of assets and to creditors
who supply goods or services after the filing? What are the roles of the
creditors and the court in supervising the debtor’s business activities?

Debtor may carry on business and use assets according to the
court-approved business reorganisation plan and under the direc-
tion of the planner or the plan administrator. Claims of creditors
who supply goods and services after filing are allowed, such as
remuneration for the interim executive, planner, plan adminis-
trator, interim plan administrator, debts incurred by them for the
purpose of business reorganisation, and debts incurred by the
debror to carry on normal business operations. Creditors and the
court have control in supervising the debtor’s business activities
throtigh nomination of planner, approval of plan, and plan imple-
mentation through the creditors’ committee.

Sale of assets

13 In (&) a reorganisation or (b) a iquidation, what provisions apply to (1) the
sale of specific assets out of the ordinary course of business and to (2) the
sale of the entire business of the debtor?

Reorganisation

B The sale of specific assets out of the ordinary course of busi-
ness is not allowed under the automatic stay provision of the
BA, except (i) where such sale is essential for the debtor to
carry on his business as normal, (i) by order of the court
where the petition is filed, or (iii) as part of the restructuring
plan.

W There is no specific provision for sale of the entire business
of the debtor under the BA. However, could be deemed pos-
sible if part of the court approved plan.
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Liquidation

All assets must be sold or distributed to the ereditors to pay oft
the debts. All other assets not required for performing the obli-
gations of the company must be distributed to the shareholders.
Under the BA, the official receiver may sell the assets in any man-
ner which is most convenient and beneficial. However, sale other
than by public auction must receive the approval of the creditors’
committee, except when the asset is perishable or if kept for any
time would deteriorate, or the expense would be disproportion-
ate to the value of the asset.

Stay's"of prdc.eédihgslmoratorié' o

14 What prohibitions against the continuation of legal proceedings or the
enforcement of claims by secured and unsecured creditors are imposed by
legislation or court order in (a) liquidations and (b) reorganisations? In what
circumstances can secured or unsecured creditors obtain relief from such
prohibitions?

Liguidation

In liquidation under the BA, there are no specific provisions
regarding stay or moratoria. The recciver shall join in all civil
actions relating to the assct of the debtor which may be pending
in court at the time when the court orders the debtor to be under
receivership. The court may order the cessation of the hearing of
the civil action or make any other order it may deem proper. As
long, as the court has not ordered the debtor to be under absolute
receivership, a creditor may institute a civil action relating to a
debt for which he may claim payment under the BA. When the
court has ordered the debtor to be under absolute receivership, a
creditor may ask for repayment of his debt only in accordance
with the procedure under the BA, even though he may be a judg-
ment creditor in an ongoing civil action.

Reorganisation

When the Court approves the application for reorganisation, it
gives the debtor protection by declaring an automatic stay, which
restrices the ability of creditors to take action against the com-
pany to recover any sums owed to then. The stay prevents any
form of legal process being commenced or continued against the
debtor, The stay also prevents creditors from filing dissolution or
bankruptey petitions. A secured creditor cannot file an action in
a civil case against a debtor nor execute any judginent against
debtor’s assets without the court’s approval. Secured creditor may
apply for an amendment or annulment of the limitation by prov-
ing that the stay or limitation is not necessary for the business
reorganisation, or does not sufficiently protect the rights of
secured creditors.

Set-off and netting

15 Towhat extent are creditors able to exercise nghts of set-off or netting In a
liquidation or in a reorganisation? Can creditors be deprived of the right of
set-off either temporarily or permanently?

Liquidation

Set-off is allowed except where the creditor’s right of claim against
the debtor acerued after the order of receivership of the asset. A
creditor who has a right to claim repayment of a debt subject to
a condition precedent may ask to set off the debt. However, such
person must give security for the sum which he asks to set off.

Reorganisation
If the creditor who s entitled to apply for repayment of debt for
business reorganisation is indebted to the debtor at the time of

THAILAND

issuc of business reorganisation order, such creditor may exercise
the right of set-off, unless the creditor acquires the clain against
the debtor after the court issucs a business reorganisation order.

Post-filing credit

16 Does your country's insolvency system allow a debtor in {a} a liquidation or
(b) a reorganisation to obtain secured or unsecured loans or credit? What
priority is given to such loans or credit?

Liquidation under the BA

A creditor may claim repayment for debts made even at the time
when the creditor knew of the debtor's insolvency if such debts
have been created to allow the debtors business to continue. Such
debt is not given priority but treated pari pasu with the debror’s
other unsecured debts.

Reorganisation

Creditors owed the following debts stemming (ron the business

reorganisation pursuant to the plan have the right to be repaid

without having to file an application for repayment of debts for

business reorganisation:

B Debts created by the plan preparer, plan adiministrator, interim
plan administrator, receiver or an agent of such persons

W tax obligation

B Other debts required to be paid by a specific law, such as con-
tribution to a compensation fund

Successful reorganisations

17 What Teatures are mandatory In a reorganisation pfan? How are creditors
classified for purposes of a plan and how is the plan approved?

At a minimum, the plan must contain:

B che reasons for reorganising the business;

W details concerning the assets, liabilities and other binding obli-
gations of the debtor at the time the court orders business
reorganisation;

principles and methods of business reorganisation;
redemption of collateral in the case where there are sceured

creditors and liabilities of a guarantor;

W ways to solve the problems if there is a temporary lack of lig-
uidity while implementing the plan;

W action to be taken in cases in which a claim or debt is assigned

B cthe name, qualification and letter of consent of the plan
administrator and compensation;

B the appointment of the plan administrator and his release
from this position;

B tme period for implementing the plan, which must not exceed
five years;

W the refusal of assets of the debtor or coneractual rights, in the
case where the assets of the debtor or contractual rights have
obligations which exceed the benefits to be derived thesefrom.

The creditors are classified as follows:

B Secured creditors having secured debts of not less than {5 per
cent of the total debts

W Other secured creditors not included above

B Unsecured creditors

M DPreferred creditors (ie creditors under Sec 130 bis)

For the approval of the plan, each group of creditors enjoys equal
rights. The plan must be approved by a special resolution of a
meeting of either:

B each group of creditors, or
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Reorganisation

The following debts have a preferential right over the whole assets

of the debtor with first priority pursuant to the CCC:

B The remuneration for the interim executive, planner, plan
administrator, and interim plan administrator

m The debts incurred by the receiver, interim executive, plan
preparer, plan administrator, or interim plan administrator in
reorganising the business operation of the debtor, with the
exception of debe arising from a wrongful act

Distributions

23 How and when are distributions made to creditors in liquidations and
reorganisations?

Liquidation/absolute receivership

Division of asscts shall at all times be made not more than six
months after the date of the court’s adjudication of the debtor as
bankrupt, unless the court permits an extension of time for good
reason. Assets in excess of that reserved for fees and expenses shall
be distributed among the creditors, :

Reorganisation
Creditors are repaid their debts according to the approved plan,

Voidable transactions”

24 What types of transactions can be annulled or set aside In bankruptcies and
what are the grounds? What is the result of a transaction being annulled?

m  Fraudulent transactions under the CCC which may be
attacked within one year from the time when the creditor
knew of the cause of cancellation, or 10 years since the act
was done.

m  Fraudulent eransactions or acts done or permitted to be done
by the debtor without good faith or without consideration or
at less than reasonable consideration within one year prior to
the application of bankruptey and thereafter.

m [ransactions permitted to be done by the debtor with the
intention of giving an undue preference to a creditor occur-
ring within three months prior to the application of bank-
ruptey and thereafter, or within one year if any advantageous
creditor is an insider of the debtor. The cancellation of the
transfer or act does not affect the rights of a third party
acquired in good faith and with consideration before the fil-
ing of the petition.

25 Does your country Use the concept of a 'suspect period 1n determining
whether a transaction by an insolvent debtor can be annulied? (If so, how is
the suspect period established?) Can voidable transactions be attacked by
secured creditors or by unsecured creditors or only by a liquidator or trustee?
Can they be attacked in a reorganisation or suspension of payments or only

in a liquidation?

Please see the response to 24 above.

In bankruptey, only the receiver may attack voidable trans-
actions by filing a motion to the court. In a reorganisation, the
planner, plan administrator or receiver, by filing a motion to the
court, may attack voidable transactions.

_THAILAND

Directors and officers

26 Are corporate officers and directors Trable for o can they be made to pay
obligations owed by their corporations (eg, amounts owed to government
authorities)?

No, unless they are partners, or acted as guarantors or are jointly
liable with the corporation. ln such cases, these persons will not
be released from liability even after debtor’s discharge from bank-
ruptey.

27 Do corporate directors and officers have any liability for pre-bankruptcy
actions by their companies? Can they be made subject to satictions or
penalties for other reasons?

Corporate directors and officers have a duty and are criminally
responsible, as an equal of the debror, for operations performed
by them during their conduct of the debtor’s business.

Creditors’ enforcement

28 Ave there processes by which some or all of the assets of a business can be
seized outside of court proceedings? How are these processes carried out?

No, except for pledged property already in the possession of the
creditor.

Corporate procedures

29 Arethere corporate procedures for the liquidation or dissolution of a
corporation? How do such processes contrast with bankruptcy proceedings?

Yes. Under a corporate liquidation or dissolution outside of bank-
ruptey process: (i) the liquidator is a private individual, whereas
in bankruptcy proceedings, the receiver is a government official;
and (i) liquidation must be a solvent liquidation, ic if the assets
are not sufficient to pay off all Kabilities of the company, the fig-
uidator is required to apply to the court to declare the company
bankrupt.

Conclusion of case

30 How are liquidation and reorgantsation cases formally concluded?

Reorganisation

The reorganisation must be completed pursuant to the time period
specified in the plan. The court may extend the time period for
implementation of the plan, order termination of business reor-
ganisation, or place the debtor under absolute bankruptcy.

Liquidation

When the receiver has made final distribution of the assets of the
debtor, or has ceased to take action under the composition, or
when the bankrupt has no distributable assets, the court may or
may not close the action. An order for closure releases the receiver
from all liabilities up to the date of such order.

UNCITRAL Model Law

31 Isthe adoption of the UNCITRAL Model Law on Cross-Border Tnsolvency
under consideration in your country? If so, what is the present status of this
consideration?

No.
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International cases

Cross-border insolvency protocols and joint court hearings

32 What recognition or relief Is available concerning an nsolvency proceeding
in another country? How are foreign creditors dealt with in liquidations and
reorganisations? Are foreign judgments or orders recognised and in what
circumstances? fs your country a signatory to a treaty on international
insolvency or on the recognition of foreign judgments?

Thailand is not a member of any treaty or convention for the
recognition of foreign insolvencies. The receivership of assets
under the Thai BA only pertains to the assets of the debtor within
Thailand. The receivership of asset or bankruptcy action under
foreign laws has no effect as to the assets of the debtor in Thai-
land.

Foreign creditors who are domiciled outside of Thailand can
claim repayment of debts in the bankruptcy action upon their
compliance of the following conditions:

B Tthey must prove that creditors in Thailand are similarly enti-
tled ro claim for payment of debts in bankruptcy actions
under the laws and before the courts of the countries of which
they are nationals

W They must report the amount of the assets or distribution
that they have received or are entitled to receive from the
same debtor’s estate located outside of Thailand, if any. If
s0, they must agree to deliver the assets or distribution from
the debror’s said estate to be added to the debtor’s estate in
Thailand

33 Tn cross-horder cases, have the courts In your country entered Into C105s-
border insolvency protocals or other arrangements to coordinate
proceedings with courts in other countries? Have courts in your country
communicated or held joint hearings with courts in other countries in cross-
border cases? If so, with which other countries?

Thailand has not entered into any cross-border insolvency pro-
tocols or other arrangements to coordinate proceedings with
courts in other countries,

Pending legislation

34 s there any new or pending legislation affecting domestic bankruptcy
procedures, international bankruptcy cooperation or recognition of foreign
judgments and orders?

The BA was recently amended in June 2004, There is no pending
legislation at present.

Developments

35 Please comment, if applicable, on any significant developments o recent
decisions in your country involving the EU Regulation on Insolvency
Proceedings.

Not applicable.

Tilleke & Gibbins International Ltd

Contact: Cynthia Pornavalai

Tilleke & Gibbins Building
64/1 Sai Tonson, Ploenchit
Rangkok 10330

Thaitand

Tel: +66 2263 7700

Fax: +66 2263 7710

E-mail: cynthia@tillekeandgibbins.com
Website: wwwi tillekeandgibbins.com
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