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Combating Infringing Generics

By Khun Siraprapha Rungpry Tilleke & Gibbins International Ltd.

Generic drug manufacturers in Thailand have become particularly active in recent years. There is a clear
development trend among local generic producers to catch up with new technology and take advantage
of the government'’s pro-generic policy at the moment. Several generic manufacturers recently began to
develop and market generic versions of various best-seller drugs, despite the fact that some of these drugs
are still under valid patents in Thailand.

Drug originators facing low-priced infringing generics are put in the position to defend their products.
Given their prior dominant position and established relationships with customers, drug originators have
somewhat of an upper hand. Nevertheless, the price competition could cause serious problems in the long
run and normally results in (significant) loss of sales to the generics.

Several legal options are available to tackle infringing generic products, ranging from informal enforcement measures to formal
proceedings in court. In general, the first step is to send a warning letter and/or try to negotiate with the generic manufacturer.
An ex parte preliminary injunction enjoining sales of infringing generic products may be sought even before filing a lawsuit with
the court, although the requisite evidentiary burden is rather high. In terms legal actions, Thai law allows for both criminal and
civil actions against infringers. A civil action can be filed fairly quickly and drug originators could pursue damages and permanent
injunction against infringing generic manufacturers. In any event, it is crucial to carefully plan an overall enforcement strategy before
taking any (active) steps against the generic manufacturers, since one misstep could result in severe repercussions in the long run.
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