November 6, 2009

EMPLOYMENT CONTRACTS:
GUIDELINES FOR EMPLOYERS

any employers may not
appreciate theimportance ofa
properly drafted contract of
employment until they find
themselves before a Labour Court
embroiled in a dispute with one of their
employees. Since Thailabourlaws do
not require awritten employment
contract, there may be many employers
who have never required their employees
to sign awritten employment contract.
However, employers may lose some
specific rights unless they are expressly
stated in an employment contract.

Therefore, in this article we address
the main clauses that should be included
in an employment contract. The
employment contract can be madeina
foreign language if the employeeisa
foreigner. However, if the employment
contractis to be submitted to the court
inalabour case, itmust be translated
into Thai first.

The following clauses should be
included in the contract of employment:

1.Name of employer and employee.
In particular, care should be taken in
groups of companies, where it is common
for the same form of contract to be used,
to ensure that the correct company name
isstated as the employer. This will prevent
the employee from making a claim
against the parent company in the future.

2. Position and starting date. The
startdate should be the first dayon
which the employee started working,
including any probation périod.

3. Salaryand any benefits that will
be provided to the employee. The
payment day for payment of salary should
be specifically stated.

4. Probation period. If thereis to be
a probation period, this must be stated
inthe contract. The probation period
should notbe longerthan 119 daysin
order to avoid having to pay severance
pay to the employee ifhe or she does
not pass probation. In addition, ifthe
employer terminates the employee
during the probation period, the
employer must comply with the Labour
Protection Act (LPA) by giving the
employee advance notice of termination
or, alternatively, by paying remuneration
inlicu of advance notice.

5. Termination clause. The contract
should set out the circumstances in which
the employment contract may be
terminated. The period of advance notice
of termination should not be longer than
three months. If no period of advance
notice is stated in the contract, the

_ employer must give advance written
notice to the employee on or before a
payment day to take effect on the
following payment day, in accordance
with the LPA.

6. Assignment of work. The employer
should reserve the right in the contract
to assign the employee to perform work
for asubsidiary company. If the employee
is assigned to work for a subsidiary
company, the employee’s working period
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must be continuously counted from the
date of starting work with the parent
company. The employer should also
reserve the right to rotate the employee
to adifferent position within the company
or to change the employee's place of
work.

7.Work rules and policies. The
contractshould state that the employee
must comply with the work rules and
policies in effect at the time of signing
the contract and any future versions of
the work rules or new policies that may
beissued. This is to prevent the employee
from arguing thatheisnotbound by a
work rule or policy that was issued after
the date on which he signed the
employment contract.

8. Working days and holidays. The
employee's normal working days and
hours should be stated in the contract
but the employer should expressly reserve
the right to change the working days
and time on giving notice to the
employee. The number of days of holiday
to which the employee will be entitled
should be stated, and should be no less
than required by labour law.

9. Provident fund and social security
fund. Details should be included in the
contract or the contract mayrefertoa
separate document containing
information regarding the provident fund
and social security fund.

Itisnotrecommended to include an
arbitration clause in the employment
contract, since arbitration will be more
expensive than litigation in the Labour
Court.

If the employment contract contains
any provision that benefits the employer
to the detriment of the employee, the
court is entitled to enforce the contract
only to the extent that itis fair and
appropriate in the circumstances. For
example, if the contract containsa
restrictive covenant preventing the
employee from working for any other
company with asimilar businessin the
future, the court may consider that this
is an excessive limitation on the employee
and order that the limitation should only
apply for a specific time period. In
Supreme Court precedent case no.4368/
2006, the Supreme Court imposed a two-
year time period during which sucha
restriction would be effective.

By Chusert Supasitthumrong, litigator, and
Sally V. Mouhim, consultant, Dispute
Resolution Department, Tilleke & Gibbins
International Ltd. Please send comments to
Andrew Stoutley at
andrew.s@tillekeandgibbins.com



