Warning letters:

anagers and human resources

personnel may have

cxperienced situations where
disciplinary actions arc revoked by the
Labour Courtin court proceedings filed
by the empioyee. The reasonis that the
disciplinary actions may not have been
procedurally carrect or the punishment
may have been too severe for the type of
misconduct committed by the emplovee.

Lorexample, one of the grounds lor

dismissal with cause underSection 119
of the Labour Protectien Actis whenan
employee repeats wrongdoing forwhich
awarning letter has beenissued. The
employer may issuc a warning letter
and when the employee later commits
the same violation, the employer belicves
he is within his rights to dismiss the
employee for serious cause. Butif the
warning letteris not in compliance with
the law, the Court may judge that the
employee has been unfairly dismissed
because no properwarning leterhas
beven issuedin respectof thatoifence.
Whatfollows are the requirementstora

warning letterunder Thailaw.
Although Section 119 (4) provides for
dismissal for serious cause ofan
emplovee who has comunitted a repeat
violation of an offence for which awritten
warning has already been given, itdoes
not give any guidance as to the form or
requirements for the warning letteritself.
Therefore we have to look to Supreme
Court precedent for such guidance.
Prior to issuing the warning leuer,
the employer should first consider the
work rules. If the work rules containa
disciplinary procedure consisting of
several stages that have to be followed
step by step, the emiployer cannot punish
the employee by skippingastage. For
example, the employer’s work rules may
provide for the following levels of
disciplinary action: (1) verbal warning,
(2) firstwaming letter, (3) second waming
letter, (4) termination of employment
without severance pay. [fthe emplovee
violates thework rules by coming into
work late, the emplover has to punish
the employee by issuing averbal waming
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first. This is because the work rules of
the employerare more beneficial to the
emplovee than the law requires (we refer
to Supreme Court Precedent cases nos.
5679/1987 and 492171989).
Providing the work rules empower
the employerto punish the employee
by issuing the warningletter, the
employer can proceed to doso. The
warning letter must contain the tollowing:
1. Date of issuance of the warning fetter.
2, Name and position of the employee.
3.Adescription of the behaviourof the
employece which constitutes aviolation
oftheworkrules.
4. Arelerence to the workrules that the
cmployec has violated.
5. A statement thatiftheemployee
commits the same violation of the work
rules again, the emplover will punish
the emplovee pursuant o the procedure
inthe work rujes.
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Inaddition, the employershould ask
the employeeto sign to acknowledge
the warning letter. If the employee refuses
tosign, the employer cannot punish the
employee based upon a violation of the
employer’s order we reler to Supreme
Court Precedent case no. 5560/1987).
Butthe employerisentitled to read the
letter to the employee and ask two
witnesses to sign the letter to confirm
the employer hasread itto the employec
and theemployeerefused to sign.

Morcover, if the employee signs a
confessionletter to the employer
admitting he commiitted an offence and
violated the work rules, and is willing to
acceptdisciplinary action pursuant to
the work rules, the courthas considered
that this letter is nota warning letter
under the law. If the employee later
commits the same offence. the emplover
cannot rely onthe confession letter to
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guidelines for employers

dismiss him (we refer to Supreme Cotrt
Precedentcase no 1252/1983).

In addition, we note thatif the affected
employee is amemberofthe Employee
Committee formed in accordance with
the Labour Relations Act, the employer
may notdiscipline the employee,
including by issuing a warning letter,
even where there hasbeena
determination ofguilt,

The employer must submit a petition

to the Labour Courtseekingan order
approving the discipline of the employec.
Ifapproved, then the employer may
proceed with the punishmentin
accordance with the work rules, which
willinclude issuance of written
notification of discipline by the employer.
This courtprocess can be shortened if
the atfected employee is willing to admit
guilt before the court.
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